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IN THE CIRCUIT COURT OF 
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_/ 
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Miami, Florida 
Monday, 2:20 p.m. 
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PHASE II-B 
TRIAL - VOLUME 561 
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before the Honorable Robert Paul Kaye, Circuit Judge, 
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(Whereupon, the following proceedings were had:) 

THE COURT: Have a seat. 

Okay. What are we doing? 

MR. WEBB: We're ready. We have it ready to 
go. We're queued up, ready to go. 

Let me address one quick issue. I don't know 
how long this plays, but whenever we're done today — 
Judge, another event has occurred in this ever-changing 
case. Over the lunch hour, in meeting with the other 
defendants, a decision was finally reached about a half 
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11 hour ago that we are now not going to call Dr. Rubin to 

12 the stand. 

13 So what that means is, because of your ruling 

14 this morning regarding Mr. Garth Reeves, that he's not 

15 going to be able to testify, and the decision not to 

16 call Dr. Rubin, we're down to two witnesses. It's 

17 Mr. Orlowsky, who is the CEO of Lorillard, and 

18 Ms. Bourgeois, who is a marketing witness from B&W. 

19 Your Honor, because of those witnesses, 

20 because of all the changes we've been making in the 

21 last 24 hours, they can't go on — we can start 

22 Wednesday morning. 

23 THE COURT: Don't worry about it. 

24 MR. WEBB: So the jury doesn't have to come 

25 back until Wednesday morning, because we'll be off 


1 tomorrow. 

2 We'll be done by noon on Thursday with our 

3 case, between those two witnesses. 

4 THE COURT: Okay. So be it. 

5 All right. What have we got? We have a 

6 machine set up and ready to go? 

7 MS. LUTHER: Yes. 

8 THE COURT: Okay. Let's get the jury out. 

9 I'm surprised, considering the length of the 

10 case, we haven't had any more scheduling problems than 

11 we have. 

12 MR. WEBB: I agree. 

13 THE BAILIFF: Bringing in the jury. Jurors 

14 entering the courtroom. 

15 (The jurors entered the courtroom.) 

16 THE COURT: Hello. 

17 THE JURY PANEL: Hi. 

18 THE COURT: Have a seat, folks. 

19 Okay. We're going to be ready to get going 

20 as soon as I find out what happened over the night or 

21 weekend or whatever with you folks. 

22 Anybody see anything, hear anything, read 

23 anything, get exposed to any information about this 

24 case or any of the information or allied issues 

25 regarding this issue? 
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THE JURY PANEL: No, sir. 

THE COURT: Everybody still have an open 

mind? 

THE JURY PANEL: Yes, sir. 

THE COURT: You have not decided any issues, 
okay. Then we're ready to go. 

What we're going to do is watch a taped 
deposition of a Dr. Burns, which is on the machine, and 
they will just play it on through. 

How long does it run, 20 minutes? 

MR. REILLY: 30 minutes. Your Honor. 

THE COURT: About 30 minutes. 

Okay. Called by the defense. Dr. Burns, 
called by Liggett. 

Whoever wants to start the machine. 

DEPOSITION OF DAVID M. BURNS, M.D. 

(The videotaped deposition of David M. Burns 
was played as follows:) 

THE VIDEOGRAPHER: This is the deposition of 
David M. Burns, M.D., in the matter of Howard Engle 
versus RJ Reynolds Tobacco Company, pending before the 
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22 Circuit Court of the 11th Judicial District, in and for 

23 Dade County, Florida, General Jurisdiction Division, 

24 Case No. 94-08273, CA 22. 

25 This recording is taking place at 10950 North 
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Tory Pines Road in La Jolla, California. My name is 
Greg Clemp, associate of Avid Legal Video, located at 
1150 South Olive Street in L.A. I am neither counsel 
for, employed by, nor related to any party in this 
action, nor am I interested in the outcome thereof. 

Today's date is June 16th, 2000. The time is 
1:09 p.m. We're now on the record. 

Court reporter, please swear the witness. 

(Thereupon, David M. Burns, M.D., was duly 
sworn by the court reporter, and testified as follows:) 

Q. Could you please state your name for the 
record? 

A. My name is David Michael Burns. 

Q. Thank you. Dr. Burns. 

First of all, as you know, my name is Michael 
Fay, and I am an attorney for two of the defendants in 
this action, Liggett Group Inc. and Brooke Group. And 
for ease of reference, I'm just going to refer to those 
two entities during our questioning as Liggett; is that 
okay? 

A. That's fine with me. 

Q. Okay. Again, I would like to thank you for 
being here. I think the Court and the jury know who 
you are. You have testified at least three times 
before in this case, but just to refresh the jury's 

9 

recollection of your credentials, I would like to spend 
a little time going through some of your background. 

Is that okay? 

A. That's fine. 

Q. Okay. Dr. Burns, you have a position here in 
San Diego, at the University of California, San Diego? 

A. Yes. I am a physician and professor of 
medicine at the University of California, San Diego 
School of Medicine. 

Q. Okay. For how long have you had that 
position? 

A. I've been on the faculty here since 1979. 

Q. Okay. Would it be fair to say that your 

medical specialty is pulmonology? 

A. Yes, it is. 

Q. And that pulmonology means diseases of the 
lungs? 

A. Diseases of the chest, that's correct. 

Q. Okay. And that would include smoking-related 
diseases? 

A. Yes. It includes many of the smoking-related 
diseases. 

Q. Okay. During the course of your professional 
career, have you acted as a practicing pulmonologist? 

A. Yes. 

10 

Q. Okay. So you've actually been in hospitals 
helping patients with chest diseases? 

A. Yes. And I continue to do that. 

Q. Okay. And some of those patients have had 
smoking-related diseases? 

A. Many of them have had smoking-related 
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7 diseases. 

8 Q. Okay. Over the course of your career, have 

9 you also been involved with public health issues 

10 related to tobacco and smoking? 

11 A. Absolutely. I've been an author, editor or 

12 senior reviewer for every Surgeon General's Report 

13 since 1975, and have also participated with the 

14 National Cancer Institute, American Lung Association 

15 nationally, American Heart Association nationally, 

16 American Cancer Society nationally in efforts to deal 

17 with tobacco as a problem in our society. 

18 Q. And you've also dealt with nationwide public 

19 health issues about tobacco and smoking? 

20 A. Yes, I have. 

21 Q. Okay. Now, after obtaining that degree, did 

22 you spend some time with an entity known as the 

23 Clearinghouse for Smoking and Health? 

24 A. Yes. I was a medical officer for the 

25 National Clearinghouse for Smoking and Health, and I 

1 

1 authored the 1975 Surgeon General's Report when I was 

2 there at that time. 

3 Q. And if I understand your prior testimony, 

4 since 1975 you've been an editor of every Surgeon 

5 General's Report? 

6 A. I've been an author, editor or senior 

7 reviewer of each of the Surgeon General's Reports since 

8 that time. 

9 Q. Do you work with other public health 

10 officials who are concerned about tobacco and 

11 smoking-related issues? 

12 A. Yes. I have continued to do that and have 

13 done that throughout most of my 25-year career in this 

14 area. 

15 Q. Okay. Now, in your prior testimony in this, 

16 the Engle case. Dr. Burns, you have testified for the 

17 plaintiffs? 

18 A. I have. 

19 Q. Okay. In the first phase of the trial, did 

20 you testify about the conduct of the tobacco industry? 

21 A. Yes, I did. 

22 Q. And in the second phase of the trial, did you 

23 testify about the smoking-related illnesses that the 

24 class representatives have? 


25 

A. 

Yes, I did. 


1 

Q. 

Now, today 

are you here to testify on behalf 

2 

of Liggett? 


3 

A. 

Yes, I am. 


4 

Q. 

Okay. Are 

you here voluntarily? 

5 

A. 

Yes. 


6 

Q. 

Is Liggett 

paying you in any way for this 

7 

testimony 

? 


8 

A. 

No. There 

is no compensation in any way for 

9 

this testimony. 


10 

Q. 

Okay. And 

you're testifying on behalf of 

11 

Liggett, 

even though 

Liggett is a defendant in this 

12 

action? 



13 

A. 

Yes. 


14 

Q. 

And why are 

you willing to come here today 

15 

and testify on behalf 

of Liggett? 

16 

A. 

Well, because it is my belief that Liggett, 

17 

over the 

last several 

years, since Mr. LeBow has taken 
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18 an active role in directing the company, has adopted a 

19 responsible approach to tobacco. They have 

20 acknowledged the disease risks; they have worked 

21 cooperatively with public health entities; and they are 

22 actively attempting to mitigate the damage that their 

23 product has indeed caused. It is indeed possible for a 

24 tobacco company to act responsibly and still function 

25 as a tobacco company. 

13 

1 And having done that, I think it is part of 

2 my responsibility, as somebody who cares about public 

3 health, to acknowledge those changes on the part of a 

4 tobacco company. 

5 Q. Dr. Burns, you mentioned Mr. Ben LeBow. Do 

6 you understand Mr. LeBow to be the head of Liggett? 

7 A. I am not specifically conversant with the 

8 exact management structure, but my understanding is 

9 that Mr. LeBow is the head of the Brooke company, and 

10 Liggett is a totally-owned subsidiary of Brooke. 

11 Q. Okay. 

12 A. Therefore, he is in a position to provide 

13 direction and particularly policy direction for the 

14 Liggett tobacco company. 

15 Q. Okay. Have you worked with Mr. LeBow over 

16 the past few years in the public health arena on issues 

17 related to tobacco and smoking? 

18 A. Yes, I have. 

19 Q. And has that been a fairly regular working 

20 relationship? 

21 A. Yes. It has been a regular relationship, 

22 beginning with his efforts to resolve this effort 

23 through a settlement, the first settlement. I helped 

24 provide advice on a public health basis to the 

25 attorneys who were attempting to settle that 

14 

1 litigation. 

2 Since that time, I've worked with him 

3 extensively as he has demonstrated that a tobacco 

4 company can act differently. They can act — a tobacco 

5 company can act differently by working with public 

6 health entities, by disclosing information, by 

7 acknowledging the risks, by acknowledging their 

8 responsibilities for past behavior, and then moving 

9 forward to try to change the future. 

10 Q. Do you understand. Dr. Burns, that one of the 

11 things that Liggett, through Mr. LeBow, has done over 

12 the past few years is make public statements that 

13 cigarette smoking does indeed cause cancer and other 

14 diseases? 

15 A. Yes. He has made those statements, and 

16 perhaps more importantly, he's made them without 

17 equivocation. He hasn't said "risk factor," he hasn't 

18 said "in populations." He has acknowledged that 

19 cigarettes cause disease in people who smoke them, 

20 including the members of this class. 

21 That's a direct and forthright admission of 

22 his responsibility as a cigarette manufacturer. 

23 Q. Do you also understand. Dr. Burns, that 

24 Liggett, through Mr. LeBow, has made public statements 

25 that smoking is indeed addictive? 

15 

1 A. Yes. And, again, he has made that directly, 

2 without equivocation; and, more importantly, placed 
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3 that warning label, that cigarettes were addictive, on 

4 the packages of cigarettes that he manufactures. 

5 Q. Okay. Dr. Burns, do you also understand that 

6 Liggett, through Mr. LeBow, has made public statements 

7 acknowledging the fact that the tobacco industry has 

8 indeed directed marketing campaigns to young people? 

9 A. Yes. And, again, he has acknowledged a 

10 mistake in the past of targeting young people and has 

11 corrected that mistake in his marketing approaches 

12 currently. 

13 Q. Now, those three public statements — that 

14 smoking causes cancer and other diseases; that smoking 

15 is addictive; and that the tobacco industry has indeed 

16 marketed to young people — are those public 

17 statements, those public admissions, important to you 

18 as a public health official? 

19 A. Yes. I think that they are critical 

20 admissions to me as a public health official. 

21 Q. And why are they so important? 

22 A. They're important because one of the 

23 traditional problems that has existed in the public 

24 health community dealing with tobacco is that in order 

25 to deal with tobacco companies, you had to accept this 

16 

1 misrepresentation that was part of their public 

2 position: The misrepresentation that we don't know 

3 whether cigarettes cause disease in people; the 

4 misrepresentation that we don't know whether it's 

5 addictive; the misrepresentation that they don't target 

6 children. 

7 If you're going to have an open and frank and 

8 meaningful discussion about how you mitigate the 

9 problems related to tobacco, it is essential that you 

10 begin from the truth. If you're not beginning from the 

11 truth, then it is impossible to take positive action. 

12 As long as you're trying to say we need to 

13 change the adolescent initiation in this country, we 

14 need to change the effect of cigarette advertising on 

15 that, as long as you have to begin with the premise 

16 that there is no effect, how can any change in 

17 advertising produce a change in adolescent initiation, 

18 if the tobacco companies continue to maintain that 

19 there's no relationship between tobacco advertising and 

20 adolescent initiation? 

21 It is only if you acknowledge the truth that 

22 you can pick up and move forward. Mr. LeBow and 

23 Liggett have done that, and I think his record in 

24 cooperating with public health officials represents 

25 what can be a positive outcome from telling the truth 

17 

1 about the relationships of cigarette smoking and 

2 disease, addiction, and the impact of advertising on 

3 adolescent smoking. 

4 Q. Is it important to you that Liggett has 

5 waived certain privileges that might attach to its 

6 internal documents, things like the attorney-client 

7 privilege and the work product doctrine, and has 

8 voluntarily produced internal documents and internal 

9 science reports? 

10 A. Absolutely. The very first step in the 

11 process is acknowledgment of the truth. But simply 

12 talking is not enough; you have to take action. 

13 And Mr. LeBow and Liggett, again, has opened 
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14 up his internal documents to the public health 

15 community; has opened up the science within his company 

16 to the public health community; has cooperated with the 

17 Food and Drug Administration; has worked with 

18 Department of Health in Massachusetts to release the 

19 additives that are contained in his products; has 

20 placed warning labels on his products. 

21 Those are not taught. Those are actions, and 

22 they represent the responsible actions of a tobacco 

23 company once they acknowledge the truth. And that's a 

24 critical piece. It's not enough to simply make a 

25 statement. You have to follow that statement with 

18 

1 actions that really demonstrate that you believe what 

2 you say and that you're willing to act on that belief. 

3 Q. Do you understand that Liggett has waived 

4 certain privileges that might attach to certain 

5 documents, the attorney-client privilege and the work 

6 product doctrine? 

7 A. Yes. 

8 Q. Do you understand that Liggett has 

9 voluntarily produced documents in its files? 

10 A. Yes. 

11 Q. Do you understand that Liggett has produced 

12 documents that deal with its internal testing and deal 

13 with issues related to smoking and tobacco? 

14 A. Yes, that is my understanding. 

15 Q. And do you understand that Liggett has 

16 voluntarily produced documents that relate to issues of 

17 smoking and health? 

18 A. Yes. 

19 Q. Okay. Dr. Burns, you mentioned Liggett's 

20 cooperation with the Commonwealth of Massachusetts. 

21 Could you explain what that was? 

22 A. Yes. The Commonwealth in Massachusetts felt, 

23 and I agree with that feeling, scientifically, that it 

24 was important to disclose the additives, the additional 

25 compounds and substances and chemicals that are added 

19 

1 to the individual brands of cigarettes to the public, 

2 who is consuming those brands, both so that they could 

3 be tested by scientists based on specific brands, and 

4 also so that the public would know what was in those 

5 brands. 

6 Mr. LeBow not only agreed to provide that 

7 information to the state of Massachusetts, he placed 

8 that information on the cartons of cigarettes. 

9 That's a critical demonstration that he is 

10 open, forthcoming about disclosing the information that 

11 might impact the risk of using those products to the 

12 general public. 

13 Q. Dr. Burns, you earlier mentioned the fact 

14 that Liggett had added a warning about addiction to its 

15 cigarette packs. Could you explain what you meant by 

16 that? 

17 A. Yes. Mr. LeBow directed Liggett to put on 

18 each package of cigarettes a warning which said: 

19 "Cigarette smoking is addictive." That's a direct, 

20 open admission of that scientific reality. 

21 Q. Is that important, that warning? Is it 

22 important to you as a public health official? 

23 A. I think that it is very important. That 

24 warning has never been on a package of cigarettes. 
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25 Mr. LeBow fixed that error for his company. 

20 

1 He put voluntarily that warning label back on the 

2 package so that every person using his product would 

3 know directly from Liggett that Liggett believed that 

4 they were likely to become addicted if they used those 

5 products. 

6 I think that's an important admission, both 

7 in terms of dealing with the public health community 

8 about solving downstream the effects of that addiction, 

9 and also it's an important acknowledgment to consumers 

10 of that product, that Liggett as a company believes 

11 what the science says on this issue. 

12 Q. All right. Dr. Burns, does Liggett do any 

13 direct media marketing or advertising of its 

14 cigarettes? 

15 A. No, it does not. Again, that is a direct 

16 acknowledgment of the fact that the advertising and 

17 marketing of those products influences children. 

18 One way and one very clear way to prevent 

19 that from happening, if you are responsible about that, 

20 is to withdraw from that marketing. 

21 Q. Is it important to you that Liggett does not 

22 do any direct media advertising or marketing of its 

23 cigarette products? 

24 A. Yes. 

25 Q. Why is that? 

21 

1 A. It is very important, because initiation of 

2 cigarette smoking is stable in this country or 

3 increasing and represents an enormous tragedy among our 

4 young people. The scientific and public health 

5 community knows that tobacco advertising is one of the 

6 principal factors driving adolescent initiation. 

7 Q. Dr. Burns, do you feel that Liggett is just 

8 going through the motions here, or do you feel that 

9 Liggett is committed to cooperating with the public 

10 health community on smoking and health-related issues? 

11 A. I think that Liggett is committed in 

12 cooperating with the public health community; that that 

13 is not simply rhetoric that they have adopted for 

14 convenient public health — public relations policy. 

15 And the reason why I feel that is that they 

16 have actually taken actions; that it has gone well past 

17 rhetoric into actions where they were responsible, and 

18 in response to requests for the public health 

19 community, that they were proactive in approaching 

20 regulatory agencies; that they cooperated when asked 

21 for information; that they cooperated with the state of 

22 Massachusetts when they were asked to participate in 

23 releasing information to the public; and they have 

24 acted responsibly in relation to their advertising. 

25 Q. Okay. Dr. Burns, in the first phase of this 

22 

1 Engle trial, did the jury find that smoking causes 

2 cancer and other diseases? 

3 A. Yes. 

4 Q. And in that first phase, did the jury also 

5 find that smoking is addictive? 

6 A. Yes. 

7 Q. And in that first phase, did the jury also 

8 find that the tobacco companies' conduct has, in the 

9 past, been fraudulent? 
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A. Yes. 

Q. Now, in light of those findings, do you have 
an opinion about how tobacco companies should respond 
and change their conduct? 

A. Absolutely. 

Q. And what is that opinion? 

A. I believe that when your company is 
manufacturing a product that kills 40 percent of the 
people who use it, you have two important public health 
and societal responsibilities: You have to acknowledge 
that risk, and you have to act to try to mitigate that 
risk. 

Liggett has. 

Q. I think you mentioned on your direct 
testimony your judgment that it was Mr. LeBow who 
directed that a warning relating to addiction be placed 

23 

on Liggett brand cigarettes, correct? 

A. That's correct. 

Q. In fact, that was mandated by the settlement 
agreement between Liggett and the state attorneys 
general; was it not? 

A. That was part of that settlement agreement. 

It was my understanding that it was Mr. LeBow's 
judgment that that would be something that was 
appropriate to do; and that therefore it was included 
in that settlement. 

Q. Well, the attorneys general insisted on it, 
didn't they? 

A. That was part of the settlement agreement. 

It was my understanding that that was something offered 
by Mr. LeBow as an appropriate action on the part of 
Liggett as part those discussions. 

Q. And it was only following the signature of 
that settlement agreement that the warning related to 
addiction went on; is that correct? 

A. That's correct. 

(The videotape was concluded.) 

MS. LUTHER: That's it. 

THE COURT: Okay. Apparently that's it. 

All right. Guess what? Everything else that 
we had planned for today... 

24 

And the reason for that is that the lawyers 
and I have worked this morning on a lot of stuff, and 
so we're beginning to get down to the end of where we 
are. You know, we're streamlining some of the stuff. 
Let's put it this way: There were initially plans on 
who was going to be called, how many people were going 
to be called, all of that sort of thing, and all of 
that has been working out fine except for the end when 
plans have changed. 

So some of the plans that we had for today 
have changed. Also, as I believe tomorrow, is that 
correct, we had fully planned on working the entire 
week straight through, but right now we're in a 
position where we still have some work to accomplish, 
and I guess that means that you have a day off 
tomorrow, and the rest of the afternoon. 

What can I do? What can I tell you? I hate 
to have you come in just to hear something. I couldn't 
stop you from doing it. We could have done it tomorrow 
morning or the next day if I had been able to get in 
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touch with you all in time. We couldn't do it. 

Now that you're here, you've seen what you 
have to see. We'll let you go and come back. 

I would assume we can come back on, let's 
see, Wednesday morning at 9:30. 
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Would that be appropriate? 

MR. WEBB: Yes, sir. 

THE COURT: Considering what we have to do. 

All right. 9:30. Wednesday morning, 9:30. 

Okay, folks. Same rules still apply. 

THE BAILIFF: Please rise for the jury. 

(The jurors exited the courtroom.) 

THE COURT: Okay. Now, that leaves this 
afternoon. Is there anything you want to do this 
afternoon? 

MR. ROSENBLATT: We were working on a motion 
relating to the next witness, who is not being called, 
so it's academic. 

THE COURT: Okay. 

MR. REILLY: Judge, we're going to — 

THE COURT: Do we foresee any problems that 
we may be able to head off now? 

MR. ROSENBLATT: I honestly don't know — 

THE COURT: You all can be seated, please. 

MR. ROSENBLATT: — about Trudy Bourgeois, as 
to whether we're going to have any. Orlowsky is 
obviously going to testify. Whether we'll have a 
motion — if we do, it will be very brief. 

THE COURT: When is Mr. Orlowsky coming in? 

MR. ROSENBLATT: He's scheduled Wednesday 
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morning. 

MR. WEBB: Wednesday morning. He'll be the 
first witness. Your Honor, Wednesday morning. 

THE COURT: 9:30? 

MR. WEBB: 9:30. 

THE COURT: And you expect him to be on the 
stand for how long? 

MR. WEBB: Some part of the day. As soon as 
he's done, Trudy Bourgeois will be here to follow. 

MR. REILLY: Judge, we will have a short 
motion on the scope of cross examination of 
Mr. Orlowsky, based on the prior cross examinations and 
rulings that Your Honor has made. It won't take very 
long. 

THE COURT: All right. So I guess we can 
spend the whole day thinking of new things to bring up 
tomorrow. I'm sure you will. 

All right. There being nothing else to 
discuss, we'll be in recess — well, we don't have to 
meet tomorrow, do we? 

MR. ROSENBLATT: No. 

MR. WEBB: No. 

THE COURT: Until Wednesday morning at 9:30. 

Okay. 

(Court was adjourned at 2:46 p.m.) 
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